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Overview

espite persistence of the image of shareholders as narrow-minded
Dproﬁt maximizers who demand that managers ignore calls for a
broader social responsibility of business, shareholders have become some of
the most important allies of the corporate social responsibility (CSR) move-
ment. This paper examines the intersection of shareholder engagement and
CSR from a historical perspective. It provides background information about
two central avenues through which shareholders engage the corporation—
shareholder activism and socially responsible investing—and then traces
how these avenues have shaped and been shaped by the CSR movement.

Part one of this paper focuses on shareholder activism (SA). After a brief
overview of the legal and procedural framework for SA, the paper turns to a
discussion of the types of issues shareholder activists have pursued over the
years and how corporate responses have developed in turn. By tracing these
developments, it becomes evident that SA has played an important role in
the development of the corporate social responsibility movement in sev-
eral ways. First, an increase in SA supported the formation of organizations
that allowed individuals to channel concerns and expectations about the
responsible conduct of corporations. Second, SA around social issues chal-
lenged existing legal boundaries and initiated a shift in legislation as well as
judicial interpretation of regulations. This shift allowed a broader array of
CSR issues to be brought directly to the attention of corporations through
the annual proxy process, which in turn increased the public’s awareness of
the relevance of responsible corporate conduct. As a response to increased
shareholder and public support for CSR, corporations started to embrace
CSR as a strategic opportunity rather than as a threat.

Part two of this paper examines socially responsible investing (SRI), a
more passive form of shareholder engagement. Because the efficacy of SRI
as a driver of corporate change has been questioned in previous research,
the paper examines in depth if and how SRI can be supportive of the CSR
movement, and how recent developments in the financial marketplace can

strengthen the connection between SRI and CSR.
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Introduction

Shareholders are an important (if not the most important) group of stakeholders

driving management and corporate activity. Since the 1960s, the demands of a
significant percentage of shareholders have expanded to include non-financial expec-
tations of corporate conduct (Schueth 2003). Shareholders who are concerned with
social as well as financial aspects of their investments have expressed these concerns
mainly in two ways. The first consists of shareholder activism, which is a more active
form of shareholder influence; the second consists of socially responsible investing
(SRI), which is more passive but also more prevalent in the investing public. The main
ways shareholders engage corporations on their social performance have undergone
changes since the 1960s, both in their prevalence and their characteristics.

This report provides information on how shareholders have influenced corporate
social responsibility through the two channels of shareholder activism and SRI over
the past fifty to seventy years. In addition to providing essential background informa-
tion on the two shareholder engagement strategies, this report draws parallels with
and connections to the overall historical development of Corporate Social Responsi-
bility (CSR). This report also highlights those organizations or events that have been
pivotal in the historical development of the shareholder-CSR relationship to indicate

future avenues for more in-depth research.

4 | The Influence of Shareholders on Corporat ial Responsibility




Shareholder activism:
From election of directors
to shareholder initiatives

Process and legal framework of shareholder engagement

hareholders are commonly considered the owners of a corporation. In shareholding, the ownership

rights are somewhat limited compared to the ownership rights one has over a house or other type
of tangible property (shareholders do not have the right to entry, for example) (Marens 2002). Despite
these limits, since 1942, the SEC has formally recognized an important right of shareholders with
regard to participating actively in “corporate deliberations” (Vogel 1978, 119). Rule 14a-8 of the Securi-
ties and Exchange Act of 1934 allows shareholders to submit a shareholder proposal to the corporation
where they hold shares for inclusion on the company’s annual meeting proxy materials (Loss and Selig-
man 2004). In addition to voting on governance issues, these shareholder proposals are the main way for
shareholders to be “heard” by management and other shareholders, and to have their interests considered
in an official setting.

To submit a shareholder proposal, several procedural criteria must be met (Rule 14a-8, Securities and
Exchange Act of 1934). A shareholder must have held $2,000 worth (or 1 percent) in the company’s
securities (measured by market value) for at least one year, and must be present or represented at the
annual meeting (Loss et al. 2004). Every shareholder is allowed one proposal of a maximum length of
500 words per annual meeting, and the proposal must reach the company at least 120 days before the
release of the proxy statements (based on the date of the last annual meeting).

In addition to the procedural requirements, the proposal must also meet certain content criteria. For
example, a corporation can exclude a proposal if the proposal violates the state law of the corporation’s
jurisdiction, violates proxy rules (by including false statements for example), or conflicts with a proposal
by the company. Management can exclude a proposal if management does not have the authority to
implement it. Furthermore, a shareholder cannot submit a proposal that is essentially identical to one
submitted in the previous five years unless it had received a certain percentage of votes at the previous
meeting. The required percentage of votes increases with the number of times a proposal has been voted
on: at least 3 percent if it was voted on once, at least 6 percent if it was voted on twice, and at least 10
percent it was voted on three times in the previous five years (Loss et al. 2004).

Several additional grounds for excluding a proposal are particularly relevant to shareholder proposals
of a social, political, or ethical nature. For example, proposals cannot be just about a personal grievance or
aimed at advancing a personal interest of the shareholder that other shareholders do not share. Another
ground for exclusion, which has made it difficult for shareholders to have social issues included on a
proxy in the past (Vogel 1978), is the proposal’s connection to management functions or to “operations
which account for less than 5 percent of the company’s total assets” (Rule 14a-8(c)(5) and Rule 14a-8(c)
(7), 1934 Act). In other words, if a proposal relates to a company’s ordinary business operation, or if it
only affects a small percentage of the business, then the company can petition the SEC to get permission
to exclude this proposal from the proxy.

Since the inception of Rule 14a-8, much has changed in how the two grounds for exclusion have been
interpreted and ruled upon by the SEC (Loss et al. 2004). As social shareholder proposals have become

more numerous, and as several important cases have come before the courts demanding that social
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SIDEBAR 1

Landmark court decision:
Medical Committee for Human Rights v. SEC,432 F
2d, 659 (DC Cir 1970)

his court case set the stage for a more flexible interpretation of an important reason to exclude a share-

holder proposal from an annual proxy: the proposal affecting a small percentage of the company’s business
activity or essentially concerning ordinary business. Due to this increased flexibility, more proposals of a social,
ethical or environmental nature were included on proxy statements after this landmark case (Vogel, 1978).

In 1968, amidst heavy anti-Vietnam protests, the Medical Committee for Human Rights (“the Committee”)
submitted a shareholder proposal to Dow Chemical to be included on the 1969 proxy materials. The proposal
aimed at amending the corporate charter to effectively stop the sale of Napalm. After Dow refused to include
the proposal, claiming that the proposal related to ordinary business operation (and could thus be excluded
according to Rule 14a-8(c)(7)), the Committee asked the SEC to review Dow'’s decision. The SEC agreed with
Dow but the Committee subsequently appealed to the District of Columbia Court of Appeals. The court sided
with the Committee and asked the SEC to reconsider the issue, upon which the SEC turned to the Supreme
Court. Since Dow had included the proposal on its proxy in 1971 and had in fact stopped selling Napalm in
the meantime, the Supreme Court dismissed the case (Vogel, 1978; Medical Committee for Human Rights v.
SEC, 432 F 2d, 659).

In support of the Committee Judge Tamm, writing for the District of Columbia Court of Appeals, argued:
“No reason has been advanced in the present proceedings which leads to the conclusion that
management may properly place obstacles in the path of shareholders who wish to present to
their co-owners, in accord with applicable state law, the question of whether they wish to have
their assets used in a manner which they believe to be more socially responsible but possibly
less profitable than that which is dictated by present company policy. Thus, even accepting
Dow’s characterization of the purpose and intent of the Medical Committee’s proposal, there is
a strong argument that permitting the company to exclude it would contravene the purpose of
section 14(a). [...]

We think that there is a clear and compelling distinction between management's legitimate
need for freedom to apply its expertise in matters of day-to-day business judgment, and man-
agement’s patently illegitimate claim of power to treat modern corporations with their vast
resources as personal satrapies implementing personal political or moral predilections. It could
scarcely be argued that management is more qualified or more entitled to make these kinds of
decisions than the shareholders who are the true beneficial owners of the corporation; and it
seems equally implausible that an application of the proxy rules which permitted such a result
could be harmonized with the philosophy of corporate democracy which Congress embodied
in section 14(a) of the Securities Exchange Act of 1934.” (Medical Committee for Human Rights
v. SEC, 432 F 2d, 659)

The tumultuous time of civic protests in which the role of corporations in supporting perceived social and
political wrongs was being debated thus provided an opening for a broader agenda of social proposals in the
future. It is interesting to note that the court used the language of social responsibility as a counterpoint to
profitability, even though shareholder activists, including the Committee in the Napalm case, often invoke prof-
itability concerns (or enlightened self-interest) in support of their social proposals (Marens, 2002). For example,
the Committee has argued in its proposal that the sale of Napalm is in fact bad for business because it hinders
recruitment of talented personnel (Medical Committee for Human Rights v. SEC, 432 F 2d, 659, App. 1a-2a).



